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Balancing in EU © law

1. Traditional balancing: copyright rules designed to 
protect other rights & interests

2. Internal fundamental-rights balancing: using 
fundamental rights to interpret copyright rules

3. External fundamental-rights balancing: when 
copyright is trumped by other rights
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1. Traditional balancing

• EU © Directive (2001/29), Recitals 3 & 31:

3. The proposed harmonisation will help to implement the 
four freedoms of the internal market and relates to 
compliance with the fundamental principles of law and 
especially of property, including intellectual property, and 
freedom of expression and the public interest.

31. A fair balance of rights and interests between the 
different categories of rightholders, as well as between the 
different categories of rightholders and users of protected 
subject-matter must be safeguarded.
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Traditional balancing (2)

• Exceptions and limitations (art. 5 © dir.), e.g. citation, 
educational use, incidental reproduction, parody 
(optional), panorama (optional)

• Each exception / limitation has specific requirements, 
designed to ensure balance between rightholder and 
user, policed by three step test

• Closed system of exceptions and limitations: no 
general fair use exception
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2. Internal constitutional balancing

• EU Charter of fundamental rights

– Intellectual property, art. 17(2)

– Freedom of expression & information, art. 11

– Privacy and protection of personal data, artt. 7, 8

– Freedom to conduct a business, art. 16

– Non-discrimination, art. 21

• Applies to EU institutions, and to member states 
when applying harmonised EU law, which includes 
most copyright law
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Constitutional balancing (2)

• EU Charter of fundamental rights, art. 52(1):

Any limitation on the exercise of the rights and freedoms 
recognised by this Charter must be provided for by law and 
respect the essence of those rights and freedoms. Subject to 
the principle of proportionality, limitations may be made only 
if they are necessary and genuinely meet objectives of 
general interest recognised by the Union or the need to 
protect the rights and freedoms of others.
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Constitutional balancing (3)

• CJEU 29 January 2008, Case C-275/06 (Promusicae):

Member States must, when transposing […] directives [...] 
take care to rely on an interpretation of the directives which 
allows a fair balance to be struck between the various 
fundamental rights protected by the Community legal order. 
Further, when implementing the measures transposing those 
directives, the authorities and courts of the Member States 
must not only interpret their national law in a manner 
consistent with those directives but also make sure that they 
do not rely on an interpretation of them which would be in 
conflict with those fundamental rights or with the other 
general principles of Community law, such as the principle of 
proportionality. 

Remy Chavannes 8



Constitutional balancing (3)

• CJEU 24 November 2011, Case C-70/10, 
(Scarlet/SABAM):

There is nothing whatsoever in the wording of [article 17(2) 
of the EU Charter] or in the Court’s case-law to suggest that 
[the right to intellectual property] is inviolable and must for 
that reason be absolutely protected. […]  The protection of 
the fundamental right to property, which includes the rights 
linked to intellectual property, must be balanced against the 
protection of other fundamental rights. 

• So copyright is a fundamental right, but merely one 
of many, with no claim to superior status
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How internal balancing works

‘Fair balance’ between copyright and other 
fundamental rights can be achieved at different levels:

A. when defining the scope of the exclusive right

B. when interpreting exceptions & limitations

C. when assessing the suitability of specific 
enforcement measures

D. when defining copyrightable subject-matter [?]
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CJEU 8 Sept 2016, Case C-160/15 
(GS Media / Sanoma, hyperlink to 
leaked Playboy photoshoot)

A. Balance in defining the exclusive right



Hyperlinks & freedom of expression

• Internet is of particular importance to freedom of 
expression; hyperlinks contribute to its sound 
operation & to exchange of opinions and 
information (§ 45)

• Difficult for individual hyperlinkers to ascertain 
whether hyperlinked source material is lawful (§ 46)

• Need to balance © with freedom of expression leads 
CJEU to invent subjective knowledge & profit tests 
for hyperlinking liability
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Knowledge, profit & primary liability

47. For the purposes of the individualised assessment of the 
existence of a ‘communication to the public’ within the meaning 
of Article 3(1) of Directive 2001/29, it is accordingly necessary, 
when the posting of a hyperlink to a work freely available on 
another website is carried out by a person who, in so doing, does 
not pursue a profit, to take account of the fact that that person 
does not know and cannot reasonably know, that that work had 
been published on the internet without the consent of the 
copyright holder.
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CJEU 3 Sept 2014, Case C-201/13 (Deckmyn, parody)

B. Balance in applying © exceptions



Fair balance between authors & users

26. The exceptions to the rights set out in [the EU © directive] 
seek to achieve a ‘fair balance’ between, in particular, the rights 
and interests of authors on the one hand, and the rights of users 
of protected subject-matter on the other […]

27. It follows that the application, in a particular case, of the 
exception for parody […] must strike a fair balance between, on 
the one hand, the interests and rights of [rightholders], and, on 
the other, the freedom of expression of the user of a protected 
work who is relying on the exception for parody

• In this case, discriminatory message in violation of 
art. 21 EU Charter, so fair balance -> no parody right
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Case to look out for

• Pending case before CJEU on how fundamental 
rights should be taken into account when 
ascertaining the scope of protection & the scope of 
exceptions and limitation (Case C-476/17, Hutter / 
Pelham – Metall auf Metall)
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C. Balance in © enforcement
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CJEU 24 November 2011, Case C-70/10 (Scarlet/SABAM)

CJEU 27 March 2014, Case 314/12 (UPC Telekabel Wien)



Upload filter

• CJEU 24 November 2011 (Scarlet/SABAM):

More specifically […] in the context of measures adopted to 
protect copyright holders, national authorities and courts 
must strike a fair balance between the protection of 
copyright and the protection of the fundamental rights of 
individuals who are affected by such measures. 

• Obligation of access provider to install general 
copyright filter violates freedom of expression, 
privacy, and freedom to conduct a business
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Website blocking

CJEU 27 March 2014 (UPC Telekabel Wien): order not 
necessarily incompatible with fair balance, as long as

a. Measure does not affect internet users who are using the 
provider’s services in order to lawfully access information

b. Provider can obtain review of sufficiency of proposed 
measure prior to forfeiting any penalties

c. Website blocking order has the effect of seriously 
discouraging internet users from accessing infringing 
content, even if it cannot totally prevent infringement
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D. Balance in subject-matter? CJEU pending case C-310/17 
(Levolo Hengelo, protectability of the smell of cheese)



The balance of smell, the smell of balance

• Levolo: human creativity is key, medium is irrelevant

• AG: taste/smell of food cannot be a protected work:

– No basis in Berne Convention or WCT

– Idea / expression dichotomy

– Unequivocal, objective identification of organoleptic 
proterties of food is impossible -> legal uncertainty

• Additional arguments against (e.g. ECS opinion):

– Economic freedom

– Freedom of information
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3. External balancing?

&[fichier] 22

• Can fundamental rights also operate as an 
autonomous limitation to copyright, outside the 
closed system of exceptions & limitations?

• Can a defendant invoke another, overriding 
fundamental right to ‘trump’ copyright?

• ECtHR (Ashby Donald) & Dutch Supreme Court (GS 
Media) say yes in principle (but strong facts needed)

• Pending CJEU case Afghanistan Papiere (Case C-469): 
can freedom of information be invoked as an 
external balancing act?



4. Some concluding thoughts

&[fichier] 23

• Interpretation and application of EU copyright law 
increasingly framed as balancing act between 
competing fundamental rights of equal rank

• Allows for all relevant facts to be taken into account

• By de-emphasising specific statutory exceptions & 
limitations & their requirements, moves power from 
legislator to courts, & ultimately requires CJEU to 
arbitrate every difficult case

• No rules for case-by-case balancing means outcomes 
unpredictable & driven by emotion about facts
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